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Duration of COVID-19 Telehealth Waivers 
 
By law, Medicare limits access to telehealth services to Medicare patients who are established patients of the provider. Only certain provider categories are allowed to furnish 
telehealth services. Additionally, the patient must live in a rural area as defined by statute and receive the telehealth services in statutorily defined locations from providers 
located in statutorily defined sites. Telehealth service providers must be licensed in the state where the recipient of the services is located. Non-physician practitioners furnishing 
telehealth services must meet certain supervision requirements. Medicare also requires the use of two-way video communications devices that meet specified requirements of 
the Health Insurance Portability and Accountability Act (HIPAA). It does not pay for audio-only services. Telehealth providers must collect co-payments from Medicare 
beneficiaries for their services. Critical Access Hospitals (CAHs) must meet additional requirements regarding written agreements with distant-site providers of telehealth 
services. 

 

Because of concerns related to the novel coronavirus (COVID-19), Congress and the administration took steps to increase the availability of telehealth services. On Jan. 31, 
2020, Health and Human Services (HHS) Secretary Alex Azar declared the existence of a public health emergency (PHE) under Sec. 319 of the Public Health Service (PHS) 
Act, retroactive to Jan. 27, 2020. President Trump declared the existence of a national emergency under both the National 
Emergencies and Stafford Acts on March 13, 2020. In doing so, he triggered the availability of certain waiver authorities, including Sec. 1135 of the Social Security Act (SSA). 
Sec 1135 allows the HHS secretary to waive a number of Medicare and Medicaid requirements. The duration of the waivers varies based on the specific requirements waived 
and the authority under which the waiver was granted. Generally, the government can also opt not to enforce certain statutory requirements when conditions warrant it. For 
example, the Office for Civil Rights has opted to exercise enforcement discretion with respect to requirements pertaining to telehealth communications devices where providers 
are acting in good faith. The administration has flexibility to set the length of time for which it will exercise such discretion. 

 
Congress has also passed three laws addressing COVID-19: the Coronavirus Preparedness and Response Supplemental Appropriations Act; the Families First Coronavirus 
Response Act; and the Coronavirus Aid, Relief, and Economic Security (CARES) Act. These laws expanded coverage for telehealth services, dramatically increasing access 
to telehealth services at the discretion of the HHS secretary under Sec. 1135 waiver authority. 

 
Below is a table that outlines the ways in which the Congress and the administration have increased the availability of telehealth services because of COVID-19 and the 
duration of such actions. The table also identifies more recent regulatory actions CMS has taken to make certain telehealth policies permanent and to extend other flexibilities 
through the public health emergency. Finally, the table lists the leading congressional bills CHIME is engaged in around telehealth.  

 
 NOTE: The table has been updated to account for recent legislation and the proposed Physician Fee Schedule Rule. These additions are indicated at the bottom in red italics.

https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf
https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf
https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
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Affected 
requirement 

Relevant Citations Waiver Authority National 
Emergencies 
Act / Stafford 
Act 

PHE Regulation Legislation Additional resources 

Established 
Medicare 
patient 

42 USC 1395m(m) 1. Families First 
Coronavirus 
Response Act 

2. CARES Act 
3. Sec. 1135 Waiver 

 
X   Typically, Sec. 1135 waivers require BOTH an 

emergency declaration under: 

• The Stafford Act or the National Emergencies 
Act (“National Emergency”) 

• PHS Act (PHE) 
 
Under the Coronavirus Aid, Relief, and Economic 
Security (CARES) Act of 2020, the Secretary is 
authorized to waive certain restrictions on the provision 
of telehealth services in the event of Public Health 
Emergency declaration only.  
42 USC §1320b-5(g). CARES Act §3703. 

Geographic 
restrictions  

42 USC 1395m(m) 1. Coronavirus 
Preparedness and 
Response 
Supplemental 
Appropriations Act 

2. CARES Act 
3. Sec. 1135 Waiver 

 
X   See note above. 

Originating/D
estination 
site 
requirements 

42 USC 1395m(m) 1. Coronavirus 
Preparedness and 
Response 
Supplemental 
Appropriations Act 

2. CARES Act 
3. Sec. 1135 Waiver 

 
X   See note above. 

https://www.law.cornell.edu/uscode/text/42/1395m
https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf
https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf
https://www.congress.gov/116/plaws/publ127/PLAW-116publ127.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://uscode.house.gov/view.xhtml?req=(title:42%20section:1320b-5%20edition:prelim)
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.law.cornell.edu/uscode/text/42/1395m
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.law.cornell.edu/uscode/text/42/1395m
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
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Two-way 
video 
conferencing 
requirement 
for E/M and 
behavioral 
health 
services 

42 CFR 410.78(a)(3) 1. Coronavirus 
Preparedness and 
Response 
Supplemental 
Appropriations Act  

2. CARES Act 
3. Sec. 1135 Waiver 

 
X   See note above. 

Expanded 
telehealth 
provider 
categories 

42 USC 1395m(m) 
42 CFR 410.78(b)(2) 

1. Coronavirus 
Preparedness and 
Response 
Supplemental 
Appropriations Act  

2. CARES Act 
3. Sec. 1135 Waiver 

 
X   See note above. 

Supervision 
requirements 

42 CFR 410.32(b)(3) 
42 CFR 482.12(c)  

Sec. 1135 Waiver X X    

HIPAA-
compliant 
communicati
ons system 

HIPAA Regulations OCR Enforcement 
Discretion 

    The Notice is not a waiver of HIPAA requirements. 
Rather, it is a notice issued by the Office of Civil Rights 
(OCR) notifying covered entities that it will exercise 
discretion with respect to the enforcement of specific 
provisions of HIPAA where covered entities are acting in 
good faith. FAQs issued to further explain the Notice 
and OCR’s telehealth-related COVID-19 actions specify 
that the Notice has no specific expiration date at this 
time. Instead, OCR will issue another notice announcing 
its expiration date at a future time.  

https://www.law.cornell.edu/cfr/text/42/410.78
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.law.cornell.edu/cfr/text/42/410.78
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/plaws/publ123/PLAW-116publ123.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.law.cornell.edu/cfr/text/42/410.32
https://www.law.cornell.edu/cfr/text/42/482.12
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.hhs.gov/sites/default/files/ocr/privacy/hipaa/administrative/combined/hipaa-simplification-201303.pdf
https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html
https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html
https://www.hhs.gov/sites/default/files/telehealth-faqs-508.pdf
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CAHs:  
Written 
telehealth 
agreements 
with distant-
site 
hospitals  

42 CFR 482.12(a)(8) Sec. 1135 Waiver X X   
 

CAHs:  
Written 
telehealth 
agreements 
with distant-
site 
telemedicine 
entity 

42 CFR 482.12(a)(9) Sec. 1135 Waiver X X   
 

CAHs: 
Credentialin
g and 
privileges for 
distant-site 
telemedicine 
providers 

42 CFR 485.616(c) Sec. 1135 Waiver X X   
 

Mandatory 
cost sharing 
for telehealth 
services 

Multiple federal fraud & 
abuse statutes 

OIG Policy Statement 

 
X   Additional FAQs available.  

https://www.law.cornell.edu/cfr/text/42/482.12
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.law.cornell.edu/cfr/text/42/482.12
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.law.cornell.edu/cfr/text/42/485.616
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://oig.hhs.gov/fraud/docs/alertsandbulletins/2020/policy-telehealth-2020.pdf
https://oig.hhs.gov/fraud/docs/alertsandbulletins/2020/telehealth-waiver-faq-2020.pdf
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Payment rate 
differentials 
for 
telehealth/au
dio-only/in-
person visits 

COVID-19 Interim Final Rule  None 
 

X   Decisions regarding coverage and payment made 
annually via regulation, not statute, as part of the 
Physician Fee Schedule process. CMS has the 
authority to cover all medically necessary and 
reasonable services that are not explicitly excluded by 
statute. CMS has elected, based on stakeholder input, 
to act outside of the normal Physician Fee Schedule 
process, to make a determination regarding coverage 
and payment for audio-only services. 

Medicare 
state 
licensure 
requirements 
for telehealth 
services * 

42 USC 1395x(r) Sec. 1135 Waiver X X   *Only waives Medicare state licensure requirements for 
the provision of telehealth services;  
States still have to issue waivers of licensure 
requirements to be effective. 

Select 
provisions of 
the 
physician 
self-referral 
(Stark) law 

42 USC 1395nn 
Regulations available at 42 
CFR 411.350-389 

Sec. 1135 Waiver X X   See also Explanatory Guidance 

• Specific examples of relationships permitted 
under the COVID-19 Stark waivers include:  
The provision of free telehealth equipment by an 
entity to a physician practice to facilitate 
telehealth visits for patients who are observing 
social distancing or in isolation or quarantine; 
and 

• The lending of money by a hospital to cover a 
physician’s 15 percent contribution for electronic 
health records (EHR) items and services in order 
to continue the physician’s access to patient 
records and ongoing EHR technology support 
services. 

https://www.govinfo.gov/content/pkg/FR-2020-05-08/pdf/2020-09608.pdf
https://www.law.cornell.edu/uscode/text/42/1395x
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.law.cornell.edu/uscode/text/42/1395nn
https://www.cms.gov/files/document/covid-19-blanket-waivers-section-1877g.pdf
https://www.cms.gov/files/document/explanatory-guidance-march-30-2020-blanket-waivers-section-1877g-social-security-act.pdf
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Medicare 
covered 
telehealth 
services  

Medicare Physician Fee 
Schedule Proposed Rule for 
CY2021 
(85 FR 50095) 

None   x  CMS proposes adding the Healthcare Common 
Procedure Coding System (HCPCS) codes for 22 
services to the list of telehealth services that Medicare 
covers. The agency plans to add nine services to the 
Medicare telehealth list on a Category 1 basis (meaning 
these services are similar to services already approved 
on the Medicare telehealth list).  
 
CMS also plans to create a temporary third category 
(Category 3) of services to the Medicare telehealth 
services list. Category 3 would reflect services that the 
Trump administration added to the list under the 
federally declared public health emergency (PHE) in 
response to America's coronavirus epidemic. Under the 
proposed rule, Category 3 services would remain on the 
Medicare telehealth services list through the end of the 
year in which the PHE declaration ends. They could 
become permanent in the future if they meet the criteria 
for Category 1 or 2.  

Nursing 
facility visits 
provided via 
Medicare 
telehealth 

Medicare Physician Fee 
Schedule Proposed Rule for 
CY2021 
(85 FR 50110) 

   X  Long term care facility regulations at § 483.30(c) require 
that residents of SNFs receive an initial visit from a 
physician, and periodic personal visits subsequently. 
Current regulations (74 FR 61762) state that at least a 
minimal degree of personal contact between a physician 
or a qualified NPP and a resident is maintained, so 
CMS restricts them from using telehealth to furnish 
physician visits.  
See also: 85 FR 19245 and COVID-19 Emergency 
Declaration Blanket Waivers 

https://www.federalregister.gov/d/2020-17127/p-280
https://www.federalregister.gov/d/2020-17127/page-50112
https://www.federalregister.gov/citation/74-FR-61762
https://www.federalregister.gov/citation/85-FR-19245
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
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Clinicians 
eligible to 
provide brief 
online 
assessment 
and 
management 
services, 
virtual 
check-ins, 
and remote 
evaluation 
services via 
Medicare 
telehealth  

Medicare Physician Fee 
Schedule Proposed Rule for 
CY2021  
(85 FR 50112) 

   X  Current regulations provide payment for several 
services that could be furnished via telecommunications 
technology, but that are not considered Medicare 
telehealth services (specifically HCPCS code G2012 
and HCPCS code G2012). The March 31st COVID-19 
IFC established a temporary policy that these services 
could be billed for example, by licensed clinical social 
workers and clinical psychologists, as well as PTs, OTs, 
and SLPs who bill Medicare directly for their services 
when the service furnished falls within the scope of 
these practitioner's benefit categories. The rule clarifies 
this policy and proposes to make it permanent.  
See also: March 31st COVID-19 IFC (85 FR 19244-
19245) 

Definition of 
Interactive 
Telecommun
ications 
System  

Medicare Physician Fee 
Schedule Proposed Rule for 
CY2021  
(85 FR 50112) 

   X  Current regulations prohibit the use of telephones, 
facsimile machines, and electronic mail systems for 
purposes of furnishing Medicare telehealth services. In 
the March 31st COVID-19 IFC, CMS added language to 
provide an exception that removes application of that 
sentence during the PHE for the COVID-19 
pandemic. CMS plans to make this exclusion 
permanent but not continue reimbursement for 
telephone codes. Instead, CMS is considering 
developing coding and payment for a service like the 
virtual check-in.  
See also: 42 CFR § 410.78(a)(3), 42 CRF 
§ 410.78(a)(3)(i) 

https://www.federalregister.gov/d/2020-17127/page-50112
https://www.federalregister.gov/citation/85-FR-19244
https://www.federalregister.gov/citation/85-FR-19244
https://www.federalregister.gov/d/2020-17127/page-50112
https://www.ecfr.gov/cgi-bin/text-idx?SID=6e06827438f8f30fa7fbc12acf20732b&mc=true&node=pt42.2.410&rgn=div5%23se42.2.410_178#se42.2.410_178
https://www.law.cornell.edu/cfr/text/42/410.78
https://www.law.cornell.edu/cfr/text/42/410.78
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Reimbursem
ent for 
telehealth 
use in 
instances 
where the 
clinician and 
patient are in 
the same 
location 

Medicare Physician Fee 
Schedule Proposed Rule for 
CY2021  
(85 FR 50115) 

None   X   CMS reiterates and clarifies its temporary 
reimbursement policy for telehealth services furnished 
by physicians and practitioners. Specifically, CMS writes 
that when audio/video technology is used in furnishing a 
service when the beneficiary and the practitioner are in 
the same institutional or office setting, then the 
practitioner bills for the service as if it was furnished as 
in person, and the service would not be subject to any 
of the telehealth requirements under section 1834(m) of 
the Act or § 410.78. 
See also: May 1, 2020, COVID-19 IFC (85 FR 27562) 

Direct 
supervision 
requirement 
using 
interactive 
A/V real-time 
communicati
ons 
technologies  

Medicare Physician Fee 
Schedule Proposed Rule for 
CY2021 
(85 FR 50115) 

   X  CMS said it now has a better understanding for how 
services were furnished remotely including how 
practitioners could deliver services without requiring the 
physician’s physical presence where the service is 
furnished. The flexibility to allow direct supervision to be 
provided using real-time, interactive A/V technology is 
extended through the later of the end of the calendar 
year in which the PHE ends or December 31, 2021. 
CMS stated that it does not believe there is sufficient 
evidence to support this policy on a permanent basis.  
See also: (85 FR 19245) and COVID-19 Emergency 
Declaration Blanket Waivers 

https://www.federalregister.gov/documents/2020/08/17/2020-17127/medicare-program-cy-2021-payment-policies-under-the-physician-fee-schedule-and-other-changes-to-part
https://www.federalregister.gov/citation/85-FR-27562
https://www.federalregister.gov/d/2020-17127/p-384
https://www.federalregister.gov/citation/85-FR-19245
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
https://www.cms.gov/files/document/summary-covid-19-emergency-declaration-waivers.pdf
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FCC’s 
Telehealth 
Program  

COVID-19 Telehealth 
Program Extension Act 
(H.R. 7760 
Spanberger/Raskin/ 
Johnson)1 

    X Provides an additional $200 million for the COVID-19 
Telehealth Program administered by the Federal 
Communications Commission (FCC). 

 
1 CHIME supports this legislation. Our support letter can be found here. 
 

https://www.congress.gov/bill/116th-congress/house-bill/7760?q=%7B%22search%22%3A%5B%22COVID-19+Telehealth+Program%22%5D%7D&s=1&r=1
https://chimecentral.org/wp-content/uploads/2020/09/CHIME-Letter-of-Support-for-COVID-19-Telehealth-Program-Extension-Act-9.15.pdf
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Waivers and 
exclusions 
related to 
geographic 
restrictions 

Protecting Access to Post-
COVID-19 Telehealth Act  
(H.R. 7663, Thompson, 
Schweikert, Matsui, Welch, 
B. Johnson)2 

     X Modifies Medicare’s coverage of telehealth services, 
including:  

• Would extend the current telehealth flexibilities 
for 90 days after the end of the PHE to ensure 
that health care organizations and patients can 
continue to experience these benefits; 

• Authorizes CMS to generally waive coverage 
restrictions during national emergencies;  

• Allows rural health clinics and federally qualified 
health centers to serve as the distant site (i.e., 
the location of the health care practitioner), 
removes restrictions that require the originating 
site (i.e., the location of the beneficiary) to be in 
a rural area, and allows the home of a 
beneficiary to serve as the originating site for all 
services (rather than for only certain services); 
and 

• Requires CMS to report on the utilization of 
telehealth services specifically during the 
COVID-19 PHE. 

 

 
2 CHIME supports this legislation. Our support letter can be found here. 

https://www.congress.gov/bill/116th-congress/house-bill/7663?q=%7B%22search%22%3A%5B%22H.R.+7663%22%5D%7D&s=1&r=1
https://chimecentral.org/wp-content/uploads/2020/07/CHIME-Letter-of-Support-for-Telehealth-Caucus-Legislation.pdf
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Waivers for 
originating 
site and 
geographical 
limitations; 
restrictions 
on access to 
smart 
devices and 
digital 
technology  

Advancing Telehealth 
Beyond COVID-19 Act (H.R. 
7338,  
Gianforte/Cheney/Kustoff/ 
J. Smith) 

    X Allows HHS to waive the originating site and 
geographical limitations beyond the PHE period that 
was specified in the CARES Act.  

Waivers and 
exclusions 
related to 
geographic 
restrictions 

Creating Opportunities Now 
for Necessary and Effective 
Care Technologies 
(CONNECT) for Health Act 
of 2019 (S. 2741, Sen. 
Schatz) (H.R.4932, Rep. 
Thompson/Welch/Johnson/ 
Schweikert/Matsui)3 

    X Makes several changes to expands Medicare coverage 
for telehealth services, including:  

• Allowing CMS to waive certain restrictions, such 
as geographic restrictions, for services provided 
in high-need health professional shortage areas; 

• Excluding mental health and emergency medical 
services, as well as services provided at rural 
health clinics, federally qualified health centers, 
and Indian Health Service facilities, from such 
geographic restrictions; and 

• Allowing the CMS to generally waive coverage 
restrictions during national emergencies. 

 

 
 

 
3 CHIME supports this legislation. Our support letter can be found here. 

https://www.congress.gov/bill/116th-congress/house-bill/7338?q=%7B%22search%22%3A%5B%22H.R.+7338%22%5D%7D&s=7&r=1
https://www.congress.gov/bill/116th-congress/house-bill/7338?q=%7B%22search%22%3A%5B%22H.R.+7338%22%5D%7D&s=7&r=1
https://www.congress.gov/bill/116th-congress/senate-bill/2741
https://www.congress.gov/bill/116th-congress/house-bill/4932
https://chimecentral.org/wp-content/uploads/2019/04/CHIME-Response-to-CONNECT-RFI-vFINAL.pdf

